United States Court of Appeals 


for the Second Circuit 


APPELLANT'S 
BRIEF 


United States Court nf Aro 7 


APS 
For THE SECOND Стоб, e FILED cD 
/ PERAZA E J | 


<i rar, RS Ta д 
Cuas. Kurz € Co. mm, y 
Or rs of the S/S BENNING OND ARONA 


Petitioner-Appellee, 


р, 


Union Оп, Company or CALIFORNIA, 


Respondent-Appellant. 


A ААА: А АА:А/ЗЗА 


BRIEF FOR APPELLANT 


PPP“ 
————— 


Menpves € Mount 
Attorneys for Respondent- Appellant 
27 William Street 
New fork, N. Y. 10005 } 
34487100 | 


COPY RECEIVED G г) 


FEB 13 1976 


Joas J. SuLLivaN, Esq., 
Of Counsel. 


TABLE OF CONTENTS 


Statement 

The Question on Appeal 

The Faets 

Appellant's Contentions as to the Arbitration Award .... 


Porst I— 


Arbitrators Have Rewritten the Charter Party by 


Implving Conditions Beyond and Inconsistent 
pi 


With the Express Provisions of the Ice Clause 


Porst II— 


Arbitrators Have Precluded the Charterer From 
Offering Material Evidence on a Controlling [ssue, 
and, as Such, the Award Should Be Vacati d 


Point ITI— 


The Awarding of a Recovery for Ice Damage Sus- 
tained on the Outward Voyage Is in Manifest Dis- 
regard of the Law 


Ротхт IV— 


It Is Conceded There Was No Evidence Before the 
Arbitration Panel on Which to Conclude the 
Master Relied on the Safe Berth Warranty or 
Was Aware of the Options Available Under the 
Ice Clause 


Point V— 


Arbitrators’ Award Was Not Rendered Within 
the Time Requested Under the Applicable Rules .... 


Ротхт VI 
The Chairman of the Arbitration Panel Failed to 


Disclose the Acquisition of Prior Knowledge Bear- 
ing on the Dispute 


CONCLUSION 


TABLE OF Cases CITED 


Brotherhood of R. and S. Cl. ete., v. Norfolk So. Ry. 
Co., 143 F.2d 1015, (4th Cir. 1944) 


Chevron Transp. Corp. у. Astro Vencedor Compania 
Naviera, 300 F. Supp. 179, (S.D.N.Y. 1969) 


Hale v. Friedman, 281 F.2d 635 (D.C. Cir. 1960) 
Harvey Aluminum у. United Steelworkers of America, 
263 F.Supp. 488, (C.D. Cal. 1967) 


Ludwig Honold Mfg. Со. v. Fletcher, 405 F.2d 1123, 
(3d Cir. 1969) 

St. Paul Fir Ё Marine Ins. Co V. Eldrach: Fi 33 o OK 
675, (8th Cir. 1929), cert. denied, 280 U.S. 604 (1929) 


San Martine Compania De Nav. v. Saguenay Term. 


Schel у. Kertz, Warner Ё Co., 469 F.2d 1211, (2d Cir. 


.972) 


iii 


A 


Swift Industries, Inc. Botany Industries, Inc., 466 


F.2d 1125 (3d Cir. 1972) 


The Achilles, 2 AMC 1870; 73 АМС 666 


Unit d Steel 


orkers of America v. Enterprise 7. ё 
Co. Corp., 363 U.S. 593 (1960) 


Wilko v. Swan, 346 U.S. 427 (1953) 


OTHER AUTHORITIES 
Reynolds, The Concept of Safe Port, Part 2, Lloyd’s 
Maritime and Commercial L.W., (1974) 


14 
Webster’s Unabridged Dictionary 


14 
Black’s Law Dictionary, 4th Ed. ..... 


On 


United States Court of Apprals 


For THE SECOND CIRCUIT 


Cunas. Kurz & Co. 
Owners of the S/S BENNINGTON, 


Petitioner- Appt llee, 
vs. 
Union Om Company OF CALIFORNIA, 


Respondent-A ppellant. 


BRIEF FOR APPELLANT 


Statement 


This is an appeal by Union Oil Company of Californie 
(hereinafter Union) from an order granting a motion by 
Chas. Kurz € Co. (hereinafter Kurz), owners of the S/S 
BENNINGTON, to confirm an Arbitration Award (104A), 
and'an order denying Union's motion to vacate the Arbi 
tration Award, (105A), and the judgment entered thereon, 
(106A), entered in the Southern District of New York 
(Duffy, J.) against Union. Chas. Kurz and Co. v. Union 
Oil Company of California, Civil W.75-2764 (S.D.N.Y. 
1975), filed November 18, 1975. 


The Question on Appeal 


The appeal involves the question whether the Arbitra- 
tion Award, on'its face, discloses grounds upon which the 
Award should be vacated, and otherwise, whether arbitra- 
tors failed to abide by the Rules under which the arbitra- 


tion was conducted. 


The Facts 
The facts are entirely as testified to by Kurz's wit 
nesses and the evidenee introduced bv Kurz during the 
arbitration. As noted in the arbitrators Award: 


The defer: se did not pre sent any witnesses OI evi | ne 


Under a charter party dated August 27, 1968, the S/S 


- i 


BENNINGTON was chartered by Kurz to Union Гог trade 


between ports оп the U. $. West Coast, including Alaska” 


(10А). 


During the charter period, the Master was direeted by 
Kurz's agents to proceed to the Cook Inlet Pipeline Com- 
pany terminal at Drift River, Alaska for a shipment of 
crude oil. The BENNINGTON proceeded from Portland, 
Oregon to Homer, Alaska where it arrived on January 
14, 1969. The pilot boarded the BENNINGTON at the 
Homer pilot station, which is 74 miles from the Drift 
River terminal. 


At the time the pilot boarded the BENNINGTON there 
were lee conditions prevailimg in Cook Inlet and in the 
area of Drift River. The loadine platform had reported 
to the pilot that ice conditions were present in and around 
the loading platform, and the pilot notified the Master 
that heavy ice conditions could be anticipated on route 
and approximately 25 miles from Homer the vessel en- 
countered drift ice. 


At approximately 50 miles from Homer, the vessel en- 


countered “heavy drift ice” and both Master and pilot 


coneur that, had the Master chose not to proceed, it was 
his prerogative to turn back. 


Hard ice floes, approximately 100-200 yards across were 
encountered and the few patches of ope 
peared. The ice floe was so heavy the ship stalled and 
was completely surrounded by ice. Speed was reduced 


damage, the vessel’s bow at times rode up 


listed heavily, and was stopped by 


the vessel would shear off, and 
was necessary to back up and force its way through. 
‘he vessel was steered at various courses sometimes chang- 


much as 90° and throughout the vessel was labor 


and vibrating. 


The Master concluded there was no point in 
around and trying to go back through because th: 
have the same conditions. He decided to go on 
loading platform, although by loading, there 
dency to do more damage to the ship because the 
sel is pushing more weight as it forces ice. The ice 
conditions were constant up until the time the vessel 
docked, when difficulty was experienced in docking the 
vessel, and cont ed throughout the time the BENNING 

was at the loading platform. Nevertheless, the Mas- 

ter kept the BENNINGTON : е loading platform 
through three changes of tide before deciding to depart. 
The vessel then proceeded back to Homer, again through 


heavy ice. (34A through 41А). 


Ice damages of $661,567 were sustained by the BEN 
NINGTON and claim for this amount was asserted by 
Kurz against Union. The dispute was submitted to arbi 
tration pursuant to the terms of the charter party (7A). 
(The terms of the charter party annexed to Ikurz’s mo 
tion to confirm the Arbitration Award are incomplete, 
and the full terms are annexed hereto as Exhibit А.) 


Kurz maintained that the loading platform at Drift 
River was unsafe, and based their claim on Clause 28 


icebound 


be obliged force ice. If 


Master considers it danger 
y loading or dis 

of the vessel being frozen 
shall have the liberty ) 

r port whieh 1s free fron 
Charterer's further instruc- 
the time occupied from time 
ice or other 

ice-free port 

y reason of ice or any 
auses to count on hire but if Master 
e decision to proceed and any ice 
all consequently occur, vessel to go off 
he repair period. Notwithstanding 
he vessel is not to he diverted 
unless Charterer so directs, pro- 


pilots are agreeable to taking 


vessel into Nikiski or Drift River, i ‘ing under 


stood that Master's J idgment shi trol as to 


whether or not vessel proceeds int 
ver and hire shall not w suspended 
of such exercise of Master's judgment not 


proceed into Nikiski or Drift River. 


Arbitrators Award, (10A-17A), was rendered on June 
3. 1915, (62A). 


Appellant's Contentions as to the Arbitration Award 


Following the arbitration, that proceeded at its leisurely 
pace through three hearings, (124), each running around 


two hours, over à pe riod of two years and four monti 


i.e., February 5, 1953. (9A) to June 3, 1975, (62A), the arbi 


trators awarded the owner $595,395.90 


Although charterer did nothing to impede thi head] 


rush for justice, 


Th defense did not I 1 і an vıtnesses or eN idence 


(11A), 


arbitrators were no rred from awarding interest to 
owner up to February 15, 1975, (16А) No interest was 
awarded for time spent by arbitrators, including time ex 
tending bevond that permitted under the applieable Rules, 
in rendering a decision on June 3, 1975, after one meeting 
on April 29, 1975. 

The Award apparently reflects the time devoted to it. 
It is confusing and vague. Under the caption “Arguments” 
(12A), it is stated: 


The Charterer took the position that it was not pos- 


sible to distinguish between ice damage en route to 


POINT I 


Arbitrators Have Rowritten the Charter Party by im- 
plying Conditions Beyond and Incon мели With the 


Express Provisions of the Ice Clause. 


ma ) it val witi í ore cont e 
t} 1 | I: ( 184 ti rov idi tha 
the Masti | qua 

tions to rms, the A wides it did not 

No er í Poot! necessar Ph 

| e to pri í І Ice Clan 


[ce ( { \ lard rter ] pro 
ere o f the 1! f lditional clausi 
ut rit r" referri i to by irbitrators IDA) ind were 
t pation of pecifie problen Arbitrators note 11 


r Award 


It was obvious that a steamer would encounter ic 
proceeding up Cook Inlet to Drift River in the wit 


ter (15A) 


It was precisely where ice wa in fact, encountered that 
the Ice Clause sete ouf the rig} ts ar d rosponsibilities of 
the respective parties, and it was on the terms of this 


Clause that charterer relied. Arbitrators note in the Award 


The charterer based his defense on Clause No. 53, (the 
Ice Clause) ... (11A). 


Under the terms of the Ice Clause, the Master's judgment 
controlled when the BENNINGTON proceeded into Drift 
River, plowing through what amounted to one big ice jam 
for 50 miles up to, at, and return. z from the loading 


platform. The Ice Clause provides, in part: 


.it being understood that Master's judgment shall 
control as to whether or not vessel proceeds into 
said Nikiski or Drift River . . . , (Emphasis Added) 
(11A). 


The provision is unqualified, and is explicit in assigning 


T€ sponsibility for proceeding through the ice. 


Nevertheless, in their Award, the arbitrators *feel" that 
this wording “implies” a condition, the effect of which is 
a complete distortion of the clear wording of the Ice 
Clause. Arbitrators state: 


While not relieving the Master's judgment of its con- 
trol of the matter, the majority of the panel feel that 
the wording in Clause No. 52 implies that the vessel 


is to go through 1ec if it seems practical . . . (15A). 


There is nothing in the wording of the Ice Clause to jus- 
tify this conclusion, and for arbitrators to impose this con- 
dition, which they “feel” the Clause “implies”, is to shift 
the respective rights and obligations of the parties, and 


to write a new contract. 


The options open to the Master where ice was encountered 
were not implied. They were carefully spelled out in the 
Ice Clause: 


If on account of ice the Master considers it dangerous 


to enter or remain at any loading or discharging 


р!асе... he shall have the liberty to sail to another 
расе or port which is free from ice and there await 


charterers further instructions... (15A). 


Without implying terms at variance with the provisions 
of the Ice Clause, the only possible result is that set forth 


in the Award’s dissenting opinion: 


Captain Stam dissents from the majority decision, be- 
lieving that the Ice Clause No. 53 shields the charterers 
completely from liability, that had the Master a copy 
of the Charter Party, upon entering ice he would and 
should have refused to proceed further while seeking 
instructions from the charterer (16А). 


In United Steelworkers of America v. Enterprise W. € 
C. Corp., 363 U.S. 593, 597 (1960), the Supreme Court held: 


(A)n arbitrator is confined to interpretation and ap- 
plication of the collective bargaining agreement; he 
loes not sit to dispense his own brand of industrial 
justice. He may of course look for guidance from many 
sources, vet his award is legitimate only su long as i: 
draws its essence from the collective bargaining agree 
ment. When the arbitrator's words manifest an in 
'delity to this obligation, courts have no choice but 

refuse enforcement of the award. (Emphasis 


Added ). 


The Ice Clause assigns responsibility for proceeding into 
Drift River, without reference to whether it “seems prac 


tt 


tieal" or *impraetieal Arbitrators’ implied conditions 
imposes an issue where none existed, and the whole con 
tractual purpose to define responsibility becomes an illu- 


sion. Any conclusion of arbitrators could be justified by 


the simple expedient of “feeling” the wording “implies” a 
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condition at complete variance with the clear language of 
the contract, and what was “felt” to be “implied” becomes 
an escape hatch for the arbitrator “to dispense his own 


brand of justice". 


The Enterprise Case involved a labor arbitration, but 
the principles set forth therein are equally applicable here. 
In Swift Industries, Inc. v. Bot ny Industries, Inc., 466 
F.2d 1125, 1129 (3d Cir. 1972), the court stated: 


The conflicting contentions of the parties require us 
to apply to the commercial arbitration field those prin- 
ciples enunciated in a labor arbitration context by the 
Supreme Court in the case of United Steelworkers of 
America v. Enterprise Wheel & Car Corp., 363 U.S. 
593, 80 S.Ct. 1358, 4 L.Ed. 2d 1424 (1960). 


=) 


In Ludwig Honold Mfg. Co. v. Fletcher, 405 F.2d 1123 (3d 
Cir. 1969), the court, commenting оп U. S, Steelworkers of 
America v, Enterprise W. £ C. Corp., supra, stated at page 
1126: 


It elevated the arbitrator to an exalted status—em- 
phasizing that there would be no interference vith 
is award simply because a reviewing court differed 
with him in its interpretation of provisions of the 
contract. At the same time, it held a checkrein on him 
— confining his zone of action to the four corners 


of the collective bargaining agreement. (Emphasis 


Added). 


It is apparent that here the arbitrators reached out be- 
yond the “four corners” of the contract, and implied a 
condition made necessary to justify a conclusion not pos- 
sible under the clear wording of the Ice Clause. The only 


intent spelled out is that “Master’s judgment shall con- 
trol”, (11A). The effect of the qualification implied by 
arbitrators is that it did not. The two cannot be reconciled. 


11 


POINT П 


Arbitrators Have Precluded the Charterer From Offer- 
ing Material Evidence on a Controlling Issue, and, as 
Such, the Award Should Be Vacated. 


The Award notes that “charterer based his defense on 
Clause No. 53", (11A), which provides: 


it being understood that Master's judgment shall 
control as to whether or not vessel proceeds inte 


Nikiski or Drift River. (11A). 


The arbitrators confirm in the Award that they are “not 
relieving the Master’s judgment of its control of the mat 
ter", (15A), and then promptly proceed to do so, by 
creating an issue as to whether it seemed “practical” for 
the vessel to proceed through the ice, based upon what the 
arbitrators “feel” that the charter party provision “im- 
plies”: 

While not relieving the Master’s judgment of its con- 
trol of the matter, the majority of the panel feel that 
the wording in Clause No. 


implies that the vessel 


is to go through ice if it seems practical . . . (15A). 


The effect is to make the question of whether “it seems 
practical” to go through the ice a controlling issue on li- 


ability. 


There was no prior suggestion that this was an issue, 
and charterer had no idea during the arbitration of offer- 
ing evidence or arguments directed to such issue. In 
raising this issue, following the final arbitration hearing 
and submission of briefs, for the first time in rendering 
their Award, the arbitrators have, in effect, precluded 
the charterer from offering material evidence. 
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In Chevron Transp. Corp. v. Astro Vencedor Compania 
Naviera, 300 F.Supp. 179, 181 (S.D.N.Y. 1969), the court 
a considered the submission of certain documents after ar 


bitration heariags were concluded, and held: 


To supply such documents after oral hearings have 
terminated could well prejudice the ability of the dis 
advantaged party, not only in cross examination of 


witnesses, but in the preparation of its own case. 


In like manner, to pose an issue for the first time after 
the hearines were terminated did “prejudice the ability” 
of charterer, “not only in cross examination of witnesses, 
but in the preparation of its own case”. The effect is 
tantamount to a refusal to hear pertinent and material 
evidence. In Schlesinger v. Building Service En р. Int. 
U., Local 252, 367 F.Supp. 760, 764 (Е.О. Ра. 1973), the 
court stated: 


Ап award apparently may also be vacated if an ar- 
bitrator failed to comply with the requirements of 
due process, such as by refusing to hear material 
evidence .. 


In Harvey Aluminum v. United Steelworkers of America. 
263 F.Supp. 488, 492 (D.C. Cal. 1967), the court stated 
at page 492: 


(B)oth parties have the right to assume that any 
arbitration hearing in which they may become in- 
volved, pursuant to their agreement, will afford them 
the opportunity of presenting all of their material 
evidence 


Charterer has been precluded from meeting the issue 
raised by virtue of the condition to the Ice Clause implied 
by arbitrators for the first time in the Award, and the 


Award should be vacated. 
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POINT Ш 


The ^warding of а Recovery for Ice Damage Sus- 


tained on the Outward Voyage Is in Manifest Disregard 
of the Law. 


Assuming that the Master's judgment did not “control”, 
the provisions of the Ice Clause notwithstanding, in ob- 
stinately proceeding through heavy ice conditions up to, 
at, and returning from the loading platform, the Award 
further discloses on Из face a manifest disregard of the 
law by permitting a recovery for ice damage sustained 


en route from the loading platform. 


The owner contended the charterer violated the “Safe 
Berth” provision of the charter party. The arbitrators’ 
Award notes: 


Essentially, the owners base their cl on Clause No. 
28, maintaining that the berth at the Christie Lee 
platform at Drift River was unsafe. (11A). 


Safe Berth provision of the charter norty provides: 


The cargo or eargoes shall be laden and discharged 
at any dock, or at any wharf or place that the char- 
terer or its agents may direct where the vessel can 
always be safely afloat. (11A). 


There is no “Safe Port" warranty. The arbitrators, 
having concluded that the loading berth was unsafe, pro 
ceed to a statement of the law based on this conclusion: 


The majority of the panel feel that there was a vio- 
lation of the Safe Berth Clause in the charter party. 
(15A). 


Consistent with this would be the awarding of ice damages 
sustained at the loading platform. It would be equally 
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consistent with this that ice damage, not sustained at the 


o 
ПЕ 


present at the berth. А “safe port" and a “safe berth” 


berth, would not be attributable to eonditions 


are not synonvmous. In an article by the Chairman of 
the present panel, (Reynolds, The Concept of Safe Port, 
Part 2, Lloyd’s Maritime and Commercial 1. Q., 179, 
179-180 (1974), it is noted that the Safe Berth “war 

(is) frequently included in the same charter” as а 


Port" warranty, and goes on to state: 


Some attempts at definition would appear to be п 
order at this point. Webster’s Unabridged Dictionary 


rives the following: 


Port—A place to which vessels may report for 
purposes of commerce, especially to discharge or 
receive their cargoes n this sense, the word 
varies in its significance with the context. It 


normally refers to a haven or harbor, but may 


be ised to denote any pl: се to or from which 


merchandise may be d, as a mere land 


ing place. 


Also. since we have pointed out that the question of 


the safety of a berth is frequently involved in similar 


dispntes, we turn to Webster again: 


BrEnTH— The place re a ship lies, w at ancho 


or at a wharf. 


Defining a cafe port is not as easy. An excellant brief 
definition was that given by Dr. S. Mankabady in his 
talk before the Second International Congress of Mari- 
time Arbitrators in Athens: 


One common definition of a saf 


one that will be safe for a particular ship to proceed, 


15 
Пе always safely afloat while loading or discharging, 


and safely depart. 


No “Safe Port” warranty was in the charter, and the 
panel then eorreetly disallowed recovery by the owner for 
damages not attributable to a breach of the Safe Berth 
warranty. The Award states: 

The panel proposes to reduce owner’s claim by 


to allow for some damage on route upriver 


the owner not entitled to dam 

arbitrators then 

award датах" away from the berth on the out- 
bound voyage: 


Most of the damage occurred while the vessel 
ng battered at the dock and during the out 
voyage | Emphasis Added) (15А). 


It is one thing to misinterpre - mi true the law 


It is quite another thing for arbitrators t et forth that 


charterers are liable for damages attributable to violation 


tv and then, in manifest disre- 


law so stated, arbitrarily award damages not 


sustained at the berth. 


unrestrieted submissions, such as the present mar- 
agreements ¢ visage, the interpretations of the 
] by the arbitrators in contrast to manifest disre- 
gard are not subject, in the federal courts, to judicial 


review for error interpretation. (Emphasis Added). 


itrators 


applicat 


award. 


irding ol damages 


lest disregt 


, А 
arbitrators on the 


POINT IV 
It Is Conceded There Was No Evidence Before the 
Arbitration Panel on Which to Conclude the Master 
Relied on the Safe Berth Warranty or Was Aware of 


the Options Available Under the Ice Clause. 


trations held in the Award that 
Safe Berth Clau 
ng so held, casually 


— M nel onelnsion \ knowledge 
support such conclusion, ame! Know ledge 


Mast P of ` Lee Claus. OI the "DAI a Berth” warranty 


reliance 01 +h warranty. Owner's witness, Captain 
Claude L. Williamson, Master of the BENNINGTON, testi- 


fied : 


А NO Sir, I did 


Q Were vou lamıl 


a standard provision contained in 
ne charter, which arbitrators' 
ber of additional elauses on 
it is one thing for arbitr: 
ignore testimony or evidence 
Award is bas It 
facts necessary to sup 
ıpon which liability is based simply 
Award states: 


erer makes much of a point of th: 


to give the master a copy 
the master did not know 


$ 


hat cove 
pertinent prov 
1 indeed i at u 
it his ar tio) $ we ild not have been 
reeeived a copy of the charter 


asis Added) (15A, 16A). 


For the arbitrators to state 
blandiy discount the absence 


conclusion, is no simple misinterpretation or misstatement 
and for arbitrators then to speculate what 
the Master’s actions would have becn if he had 


er party terms is not evidence. 


in the Award states: 


Arbitrators’ 


Award 


POINT V 
Was Not Rendered Within the 


Time Required Under the Applicable Rules. 


fs were submitted by the 
hich on or about Fi bruarı 


no decision was *rendered" 


3, 1975, well after the 90 days 
Arbitrators acknowledged the time 
Rules to be binding and requiring 
the Chairman of the 

тр 


April 22, 1975 to counsi 


illness of one arbitrator was 


for 


teynolds stated 


ay well be a very extended delay, so that we 
mest both counsel to waive the time provision of 


Rules of the Society (604A ). 


waiver proposed in the letter of April 22, 1975 was 
required, since arbitrators did, in fact, meet on April 
1975, and it is quite clear the time limitation con 

was not considered by arbitrators 


av a flexible limitation, but rather, 


Brotherhood of В. and S. Cl. etc.. v. Norfolk S tv. Co. 
143 F.2d 1015 [4th Cir. 1944] involved a labor dispute 
submitted to arbitration in accordance with The Rail 
way Labor Aet which provided that a period was to be 
fixed within which the Board shall make and file its 
Award. The arbitration agreement provided the Board 
shall make and file its Award prior to the expiration of 


began 118 hearings The Board did not file its Award 


within the 15 day period and Norfolk moved to vacate 


the period of 15 days from the date on whieh the Board 


the Award. 
The court found there was, in fact, no valid Award 
made in the case holding: 
When the arbitrators failed to comply with the es- 
sential terms of the agreement on which their au 
thority—indeed, their very existence as arbitrators 


POINT VI 


The Chairman of the Arbitration Panel Failed to Dis- 


close the Acquisition of Prior Knowledge Bearing on 
the Dispute. 


7 
eresi 


a quirt 1 detaile І 


Seetilon 9 Disclosure í . У Disqual 


fving Circumstances ferably at the time of recen 


ing his notice of appointment, but no later than the 


commencement of the first hearing, a prospective Ar- 
bitrator is required to disclose any circumstance tend 
ing to raise a presumption of bias or w hich he believes 
might disqualify him as an impartial Arbitrator 


(Emphasis Added) (51A). 


American Arbitration Association. 
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Chairman of the panel, PGA), 


losure at the outset of the 
had served as ar 


e, involving the samé 
um 


BENNINGTON loaded in tl 


matter. (The Achilles, 72 АМС 1870; 73 AMC 


tact should have been disclosed 


her arbitration, it is inescapable that 
could bring preconceived 


iotions to ihe 


There was the danger that. in con 


and evidence in the present 
r Mr. Reynolds not 


matter, 
to go outside 


1 


he other arbitration 


Mr. Reynolds on the panel in the 
constitutes а situation where he 
‘detailed prior пох] 

he present dispute, and 
eould prove to be persuasiv« 


he present matter. 
on, Mr tevnolds held ара! 
d а rather confusing 
does re t an apparent 


h another situation 


The panel received no evidence as to any char 


y have been made in the terminal since this in 


ident in January, 1969, and the majoritv of th« pane] 
theretore only 


finds that this berth was, at that time. 
unsafe. (16A). 


in, 281 F.2d 635, 636 (D.C. Cir. 1960), 


by the parties provided an arbitra 
in accordance with the rules of 


The Court stated: 


00 
La hd 


! We think the parties are bound by the order to which 
» they agreed. 
} 


The failure of Mr Reynolds to disclose his role in the 


Achilles arbitration for charterer’s consideration con- 
stituted a failure to comply with the requirements set 
forth in the Rules under which the arbitration was con- 
ducted. 
CONCLUSION 

j The Arbitration Award on its face, discloses a failure 
by arbitrators to render a proper decision. In addition, 
arbitrators have failed to abide by the Rules under which 
the arbitration was conducted. 

| The orders of the Distriet Court granting the motion 
to eonfirm the Arbitration Award and denving the mo- 
tion to vacate the Arbitration Award, and the judgment 
entered thereon, should be reversed. 

«d Respeetfully submitted, 


Menpves & Мосхт 
Attorneys for Respondent-Appellant 


JOHN J. SuLLivaN, Esq., 
Of Counsel. 


* E 
* MARL EÉOKPARTMENT ORIGINAL STANDE 


NEW TORK, N.Y. р І 
х x 


(REVISED JULY 15. 1955) 


TANKER TIME CHARTER PARTY — Contract io. 1195 


New York, N. Y., August 27,19 68 


IT IS THIS DAY MUTUALLY AGREED between CHAS, KURZ € CO., DC. 


T s - - 
Owner/Ehartered Owner (hereinafter called "Owner") of the good United States Sicam/Motor Tank Vesse! buit by er-io-be 
neem o At 


seid Sun Shipbuilding € Drydock Company ‚ ealid the "BLAN : 

of 6,452 tons net register, чае АТ (Е) DAC AMS ARBs and to be so maintained during — 
DESCRIP”. the currency of this Charter, fitted with engines of Nominal; —Draxe, 6,009 Shaít do 
u. e teeth d o. синее and capable of maintaining under normal working conditions an average sea speed 

of about 1%. 5 knots in m derate weather when fully laden, on an average consumption of 300 DOLS . «ee oe 


Swndesd-Disselassiuiasssnde/Standard Grade "C" or equivalent oil fuel per 24 hours, bailesa being пом Бала tobi в ire rt mto med 
sub e td *Pensk y- Martin Ciosed Cup Flash Pa zt ex better, and provided with cargo pumps cap- 
1 100 lbs.. pressure cv 5222 S ra 


: 5 DolS Wauer Ge 

able of discharging in the aggregate about 10 TIO IE Cer hour, and equipped with wireiess teiegrapa t 

existing Internationa Regulations and to aiiow the vessci to communicate with land stations, and ntted throughout in ан main and summer 

tanks ог center and wing tanks and bunker compartments with heating coils of not less than 172 inch diameter and with sumcient area to 

have at least one square foot о! heater coiis per 150 cu. ft. of volume, Д 

rm ne emm o tene P hen to i inna iae d amen a- Солана pe a | ¿AGA 

ео tniement-iNo-tr-ent-buct-icans etr cooae Песен ond otto prou a Ss and 
< yr, ) ^ ITA ' 

UNION OIL COMPANY ОР CALIFORNIA ‚ CHARTERER, as iollows: 


tons (of 2,240 lbs.) total deadweight (as certified by i 


бреет rem 
wire 


n 
OKAD- 1. The Owner her òy declares that the Vessel can carry about Lt ,256 


WEIGHT —— - 5 А 
Classification Seciety)lof cargo, bunkers, water and stores on assigned summer mean @т2 of s se ft. in. in salt water, сот. 
COL.STWIS Convenvion of 


4 
8 ft. Ls in. under present Immeemememmi Load Line Reguiauiony, апо t 


responding to a load line summer freeboard of r : | 
ded to such Graft, and that the Vessel has a total capacity тог buix cargo, 


joad line is marked and so placed as to admit ог her being salely ioa 

after deduction of 2% for expansion, of 138,432 5515 „musiserin main and summer tanks or center and wing tanks, exclusive of 
Y 

2% for expansion, of 1455 tons (eco ves?) oil luci. 


permanent bunkers, which have a capacity, after deduction о! 20 
. herein described for the term of aee 2% months 


1 
! 
| 
| 


sul 


PEKIC © 1. The Owner hereby lets, and the Charterer hereby hircs, the Vessei 
o , 


» 
e 


аа tha Dai пом взшде DOLCE. hereof prexiaus-ta-expisation- a[-Uhe-bastcaammed- totins hire to 


commence when written notice from the Master has been given to the Charterer or its Agents éereng-etrer-hours that the Vessel is at its dis- 


posal at & Us S. West Coast Port in such ready accessible dock, wharí or 
gne place where she can always saleiy lie afloat, as Charterer or its Agents may direct, the Vessel being then ready with holds and cargo tanks 


Ne N 
oo w 
> 


and in every way fitted for the service and the carriage of _ р 
and being on delivery tight, staunch and strong, s : : « r 
and heater coils in good working conditicn, so lar as the same can be attained by the exercise ot due dia 
Master, Officers and Crew for a vessel of her size and character, and due diligence to be exc rciscd to maintain her in su 
currency of this Charter : roo > А ¿ORCOS Deere 
We å bá t di $ 1 = x LC : 
мунет еее тугие arn Е Pr poor Зея o à; ^ 
ENT OPUNTIA ае Te AM, CT y $65 4 Souta-Coorgea<r-southSacdene; 
| oc the messed around Саре-Нога--ььу- iit Otthe-yoor. 39 
3. The Charterer snail pay for the use of the Vessel hire at the rate ei Seven Dollars and Eighty Cents ($7.89) > 
per ton on Vessel's deadweight as per Clause 1 (one) per calendar month, payment to be made in advance semi-monthly 41 
A 
at Меч Y LI N. Y. : by check without discount, less any dis- 
bursements or aóvances made to ¿he Master or Owner's Agents. Hire shall commen: e of delivery of the Vesse! as aloresaid and 


shall continue until rhe hour of her redelivery to the Owner (unless lost) at ау. {= t Coast port . 
M-hivesiesin-Beitioh«b ой TM d № T А 
> ‘ eemmdremterieibeniee. Any hire paid in 


advance and not earned shall be returned to tne Charterer. 


4. In default of punctual and regular payment as herein specified, the Owner shall have the faculty of withdrawing the Vessel from the 
service of the Charterer, without prejudice to any claim it (the Owner) may otherwise have on the Charterer и, pursuance of this Charter. 


$. Hire shali not commence before September Ls 1968 unless with Charterer's consent, and the 


COMME CE. 
AMENT F Charterer shali have liberty to cancel this Charter should Vessel not be ready in accordance with *' : provisions hereof before September 


LL s 15 , 1968 „said option of cancelment to be declared not later than the day of the Ves...'s readiness. 
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6. The deadweight, bulk cargo cubic capacity, pumping capacity, speed and fuel consumption of the Vessel, as stipulated ¿n this Charter, 
nADJUST- are representations by the Owner. Should actual periormance ci the Vessel show any failure to satisfy one or more of such representations 
MENT OF the hire shall be equitably decreased so as to indemnity the Charterer to the extent of such failure, this Charter otherwise to remain 


| 
HIRE | unatected. 
| 


dicitar: o ^ ть ‚плеч = Ener nen enter 


7. Should the Vessel be on her vc; age towards the port of redelivery at the time a payment of hire becomes due, said payment shail be 
made for su:h length of time as the Owner or its Agents and the Charterer or its Agents may agree upon as the estimated time necessary to 
complete the voyage, less disbursements arranged by Charterer for Owner's account, and less estimated value of fuel in bunkers at the ter- 
mination of the voyage, and when the Vessei 18 redelivered to Owner any diserence shall be refunded to or paid by the Charterer as the case 
may require. 


$. Inthe event of loss of time irom deficiency of men or stores, breakdown of machinery, interference by Authorities, coi.ision, stranding, 


OPP.HIRE hre or other accident or damage to the Vessel, not caused by the iauit of the Charterer, preventing the working of the Vessci ¡or more than 


twenty-four consecutive hours, or in the event of loss of time from breach of orders or negiect ol duty by the Master, Officers or Crew, or 


a Ma Rn M ND 
el is to be traded between ports on the | 
$. West Coast including Alaska | 


REDELIVERY 


: ADVANCES 


CHARTERER 


Loss OF 
VESSEL 


LIENS 


DETENTION 


BY 
LEGAL 
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OWNER ТО 


PROVIDE 
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CONDITIONS 
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DUTIES OF 
THE MASTER 


BILLS OF 
LADING 


USE OF 
VESSEL 
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* a 
from deviation for the purpose of landing any ınıured or ill person on board other than any who may be carried at Charterer's request, pay. 65 
ment of hire shall cease for all time lost until the Vessel is again in an efheie nt state to resume her service and has regained a point of progress 66 
equivalent to that when the hire ceased hereunder; cost nf fuel consumed while the Vessel i« off hire hereunder, as weil as all port charges, 67 
lotages and other expenses incurred during such pened and consequent upon the putting in fo any port or place other than to which the 68 
"essel i$ hound, «hall be borne hy the Owner; but should the Vessel be delaved or driven into Port or to anchorage by stress of weather or on 69 
account of accident to or other consideration for her cargo, such delay, departure, or loss of ti me, shall be for Charterer s account. | upon 70 
the voyage the speed of the vessel he reduced, or her fuel consumption increased, Бу breakdown, casualty, or inefhciencv of Master, О сет 7! 
or Crew, so as to cause a delay of more than twenty four hours or an excess consumption of more than one day's fuel, hire for the time iost 72 
and cost of extra fuel consumed, if any, shall be horne by the Owner Any delay by ice or time spent in quarantine shall be for Charterer's 7) 
account, except delay in quarantine resulting from the Master, Officers or Crew having communications with the shore at an infected port, 7 
where the Charterer has given the Master adequate written notice of the infection, which shail be for Owner's account, as shall also be any 7$ 
loss of time through detention by authorities as a result of charges of smuggling or of other infraction of law by the Master, Othcers or Crew. 76 


"9, heme ihe b essel is off hire during the orainal term oí this Charter an tiov en — Ot Pn Pro ere m e 77 
dichansesroheii ho adiad 10 the-aripinaliasm or Зволле oscura, ыі ае Laar teren 00-4 0244-04 e 909 е tme r 70 
O occors ~ bete me-odi- 


— BEA Rotter прин vine rmm fewer rer preety err T 2 
Cubumemqesior-ornprmwi-renmm me y etre eided—— 97 4e non heoeol. è 
10. Should the Vessel be lost or become a constructive total loss, hire shall cease on the day of her loss or constructive total loss, and if 81 
missing, from the date when last heard of, and any hire paid in advance and not earned shal! be returned to the Charterer. if the Vessel is 82 
missing or off hire at the time when hire becomes payable, payment of said hire shail be suspended until safety is ascertained or the off hire 83 
period ceases 84 
11. The Owner shall have an absolute lien on all cargoes and subfreights for all amounts due under this Charter, and Charterer shall 85 
have а lien on the Vessel for all moneys paid in advance and not earned, and for the value of fuel in bunkers. 86 
12. Any moneys advanced to the Master by the Charterer or its Agents or in payment of disbursements made for Owner's account to be 87 / 
ws O deductible from hire money earned or to be earned, and Charterer to have a lien on the Vessel for 88 
same 89 
13. In the event of detention of the Vessel bv Authorities at home or abroad in consequerce of legal action against the Vessel or Owner 90 
whereby the Vessel is rendered unavailable for Charterer's service for а period of 30 days, unless brought about by the act or neglect of the 91 
Charterer, the Charterer, Бу prompt written ne tice, shall have the election to cancel this Charter or to suspend same until the service can 92 
again be resumed, without prejudice to ane recht of claim for damage which the Charterer may have in the premises. Payment ой hire to 93 
cease during time the Vessel may be out of Charterer's service by the cause mentioned in this clause, unless the time out is less than 24 hours 94 
in which event there is to be no interruption in hire payments. 95 
о E io deniaek and- paini ihe Vassel botiosmaboui емел nine bui-acimoreihanimeinemontherendrahendospehe 96 
Charterer agrees to send the Vessel to a port where she can be cleared oí oil and gas and drvdock and paint. in such evepzaive Owner shall 97 
always be solely responsible for clearing the Vessel of oil and раз, but the expense and time thereof «hail be íoe-Charterer $ account if dry- 98 
docking the vesaci ia for the purpose of cleaning and painting bottom oniv, and for Owner's accoumeTf Grydocking is for the purpose of erect- 99 
ing any repairs as well as cleaning and painting bottom. Incidental towages, pılosages, fuci, water and ail other expenses of drydocking and 100 
рентна shall be for Owner's account: — In case of drvdoc^ ing pursusaeto this clause at a port where the Vessel loads, discharges or bunkers 101 
under Charterer's orders, hire shall be suspended iromshetime Vessel receives free pratique on arrival, ıl in ballast, or on completion of dis- 102 
shasgeclcasgo_il aha arsi. l A n-£&3d viossesuice—_incase Charieres sendethelesseiioeportlosderdeckingoniy, 103 
dine «hall be suspended fram the time oí Vessei's arrival at the sea buoy inbound until her departure from the sca buoy outbound, end eH 104 
q char ed and fuel and water consumed between these times are to be for Owner s account, tnciuding Agency-fee, the Owner 105 e on 
Ge qnit i pose (See Clause 50(b) 106 j 2 B 
15. The Owner shall provide and pay for all provisions, deck and engine room stor - gailey and cabin stores and galley and crew fuel, 107 — AP а 
andjinsurance on the Vessel; wages of the Master, Officers and Crew; consular fees perisining to the Master, Officers and Crew Elish 108 nd 
merer-wccd-benthe-Lessely<iemosesshipyand-elce-$———_____nes_ month lor Бела Quaeso, 046. 109 | o bas 2 
: У Q Ф | 
16. The Charterer (except during the рече when the Vessel is off hire) shall provide and pa” for all fuel except for galley and Crew as 110 ! LE 
rovided in Clause 15, and all fresh water if the Vessel is a steamer. The Charterer shall also pay ior all port charges, light dues, dock dues, 111 = N 
anama and other Canal dues, pilotage, consular fees, except those pertaining to Master, Oticers and Crew, tugs necessary for assisting 112 она 
the Vessel in, about and out of port for the Purpose of carrying out this Charter, agencies, commissions, expenses of loading acd unloading 113 e S 5 
cargoes, and all other charges whatsoever except those herein stated as payable by the Owner. The Owner shall, however, reimburse the 114 He ctn 
Charterer for any fuel used or any expenses incurred in making а general average sacrifice or expenditure, and for any fuel or water consumed 115 po y a 
during drydocking or repair of the Vessel. 116 10q н 
<! 
V. The Charterer shall accept and pay for ali water in the Vessel's tanks (if Vessel is a steamer) and for all oil fuel in the Vessels 117 la m 
bunkers, upon commencement of hire, and the Owner shall pay for all water in the Vessel's tanks (if Vessel is а steamer) and for all oil fuel 118 hs 
in the Vessel's bunkers, on the expiry of this Charter at current market prices of the ports where the hire begins and ends respectively, or 119 | о 
at current market prices at the nearest recognized port where they may be secured. 120 ct 3 
ным 121 о FE 
! m 
18. The Master shall prosecute his voyages with the utmost despatch and shall render all reasonable assistance with the Vessel's Crew 122 - o 
and equipment, overtime of Officers and Crew to be at Charterer's expense when incurred at request of Charterer or its Agents. 123 о н, 
: Е eo 
19. The Master, although appoınted by the Owner, shall be under the orders and direction of the Charterer as regards employment of 124 E +4) 
the Vessel, Agencies, or other arrangements. ' 425 | o 
‚ 20. If the Charterer shall have reason to be dissatisfied with the conduct of the Master, or Officers, the Owner shall, on receiving par- 175 . | < 
ticulars of the complaint, investigate it, and if necessary make а Change in the appointments. 137 > 
21. The Master shall be furnished by the Charterer, from time to time, with ali renuisite instructions and sailing directions, and both he 128 2 B 
and the Engineers shali keep full and correct logs of the voyages, which are to be ра nt to the Charterer and its Agents, emd-ebotecte-oi- 129 H (| 
ni PATA II Ч B 
22. Bills of Lading are to be signed at any rate of freight the Charterer or its Agents may direct, without prejudice to this Charter, the 131 3 
Master attending daily, if required, at the offices of the Charterer or its Agents, to do so. The Charterer hereby agrees to indemnify the 132 —R 
Owner against all consequences or liabilities that may arise from the Master, Charterer or its Agents signing Bills of Lading or other Docu- 133 (ap a 
ments inconsistent with this Charter, or from any irregularity in papers supplied by the Charterer or из Agents, or from complying with its 134 | E o | 
or its Agent's orders. 13510 cr 
ЕЖ R Ф | 
23. The whole reach and burthen of the Vessel (but not more than she can reasonably stow and safely carry) shall be at the Charterer's 136 | 3 ч | 
disposal, reserving proper and sufficient space for Vesscl's Officers, С rew, Master's cabin, tackle, apparel, furniture, fuel, provisions and stores. 137 | Б p, " i 
: | j 
— #4. lia vr the option ol shipping lamful merchandise дв ааа and/or cans andfos-othes packapesinche ша loft. 138 pe a S & | 
d dere under her oerte они rohe- so rm es e^d-chesaceercemount-and 139 | (D v wv o! 
more ^lhi-ocherpes-beor drnmegerioedrmg > c 1405 о! 
| ne ео ово pará орао Смс (ее Clause 56) "ow 8! 
25. Iln-Cherteren- mie tothe Owner's approvat, shat bes Aber amoto vomer tor ges for onime ondes n 141 IE о ct e! 
emp-rerpe t? y require enter Cie. with mM CAE 142 Ф pl | 
ABRIL pipes, such mock 10 be done 44 116 варетте, and such pumpe end Property; вті the Спать 143 (b d о! 
inae Pty Por remove tr atrreerpeme entin тте туте dermg or-ec the expry obre €herrer-rhe-Vessei to be-tefe tr meroriginattomdreon "i H n | 
145 R o É B 
26. И, on delivery to Charterer at the inception of this Charter, the Vessel's tanks are clean and fit for the transportation of clean pro. 146 |. а A | 
ducts, such as refined petroleum or naphtha, the Vessel is to be redelivered to the Owner at the ex ity of this Charter in like condition. 147 p» 
Similarly, if her tanks are sorled when delivered to Charterer the Vessel may be redelivered tc the Owner with tanks in like condition. 148 = >! 
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PREVIOUS 17. The Inst two successive cargoes carned, or to be carried, by the Vessel immediately preceding her entering upon (his Charter con- 
Т" sisted, or will consist, of Dirty Petroleum Products. _ 
ippreceed to, lie at and depart from | 


SAFE | IR The cargo mr cargoes shall be laden and discharged in ans dock, or at any wharf or place that the Charterer or its Agents mav direct 


BERTH where the Vessel canprlmars safriy iv afloat, ametemneotentubelbesthohesethenb esse mau aii i espadas hes 


DAMAGE TO. 29 The Owner guarantees that the Vessel re constructed and eo upped to carry, without adimisture, at least two qualities or descriptions 

OR CLAIMS of oil; but subject to this, neither the Owner nor the Vessel shall be responsible for any admuxture i£ more than one quality of of is shipped, 

ON CARGO nor for leakage, contamination or detenoranon in quality of the cargo unless the admiature, leakage, contamination or deterioration results 
from (a) unseaworthiness existing at the time of loading or at the inception of the vosage which was discoverable by the exercise of due 
diligence, or (h) error or fault of the servants of the Owner in the loading, care or discharge of the cargo 


INJURIOUS M Ma rro cerrara [uds ngsoietheternentarmans to the beeen, too tno nece) ооа avere code uade: iain e vos 
CARGO cargoes kaded that would involve risk of seizure, capture or penalty by Rulers or Governments, (it being wederrmod thar Faso, baw Furra, 
ЧУ Gasoline, Benzol, Creosote, Molasses, and the varios Vegetableihlernmernmarıiv carried in tank vessels, are not to be consilered as 

mjurrows) & harterer underiaksssn ee +rempfürs the Vessel to carry any other cargo than oil trindemnily the Owner against any damage 


Маната Ri ise sosuchesigoomsna-cosho osa) -hexng pre ное Loaded Ori 6 0 06i 61000 очот rn 


VOLATILE я Cargo shall not be shipped which has а vapor pressure at one hundred degrees Fahrenheit (100° F ) in excess of thirteen and one- 

CARGOFS half pounds (13 < tbs.) as determined by the current AS IM Merhod (Reid) D323. € argo having a Hash point under one hundred and 
Alteen degrees Fahrenheit (115° F ) (closed cup) A.S.T.M. Method 12-56 «hall not be loaded from lighters but this clause shall not restmct 
the Charterer from loading or topping of Crude Oil from vessels or barges inside or outside the bar at any port or place where bar conditions 
exist 


32. The Charterer shall not he held responsible for losses sustained by the Owner or the Vessel through the negligence of pilots, tugboars, 
or atevedótes, although engaged by the Charterer 


33. The Owner shall be allowed not exceeding 48 hours on hire to clean boilers or open up pistons and overhaul machinery 


every 12 months, if this work cannot be done during loading and disc harging of cargo or while ballagting or 
simultaneously with drydocking or repainng or while waiting for berth or cargo. [his time ıs not cumulative 


34-——tihe-L-hartererchetibeciiemed+o-tis+tehewes-lag-cad-to-permishe-besselsissnelsthiisoma colors il desired, but аі Charierer'? 
—mpentes 

35. This Charter shall, so far as possible, be governed by the laws of the Aag of the Vessel, except in cases of general average, which 
shali be adjusted, stared and settled according to York/Antwerp Rules 1950 and, as to matters not provided for by these rules, according to 
the laws and usages at the port of New York. If a General Average statement is required, it shall he prepared at such port or place in the 
United States as selected hy the Owner, unless otherwise mutually agreed, by an Adjuster appointed by the Owner and approved by the 
Charterer, who shall attend to the settlement and the collection of the General Average, subiect to customary charges. General Average 
Agreements and/or security shall be furnished by Owner and/or Charterer, and/or owner and/or consignee of cargo, if requested. Any 
cash deposit being made as security to рау General Average and/or sa vage shall be remitted to the Average Adjuster and shall be held by 
him at his risk in a special account in а duly authorized and licensed bank at the place where the General Average statement is prepared 
Should the Vessel put into a port of distress oc ve under average, she is to be consigned to the Owner's Agents, paying them the usual charges 
and commissions 


36. Any provision of this Charter to the contrary notwithstanding, the Owner shall have the benefit of all limitations of, and exemptions 
from, liability accorded to the Owner or Chartered Owner oí Vessels by anv statute or rule oí law for the time being in force 


37. In the event of accident, danger, damage or disaster before ог after the commencement of the voyage, resulting from any cause 
whatsoever, whether due to negligence or not, for which, or for the consequence of which, the Owner is not responsible, by statute, contract 
or otherwise, the cargo, shippets, consignees or owners of the cargo shall contribute with the Owner in General Average to the payment of 
any sacrifices, losses ог expenses of a general average nature that may be made or incurred and shall pay salvage and special charges in 
curred in respect of the cargo. If a salving ship is owned or operated by the Owner, salvage shall be paid for as fully as if the said salving 
ship or ships belonged to strangers. Such deposit as the Owner or his agents may deem sufficient to cover the estimated contribution of the 
cargo and any salvage and special charges thereon shall, if required, be made by the cargo, shippers, consignees or owners of the cargo to the 
earner before delivery. 


38. The Vessel, her Master and Owner shail not unless otherwise in this Charter expressly provided, be responsible for any loss or dam 
age arising or resulting from: any act, neglect, default or barratry of the Masrer, pilots, mariners or other servants of the Owner in the navi 
gation or management of the Vessel; fire, unless caused by the personal design or neglect of the Owner; collision, stranding, or peril, danger or 
accident of the sea or other navigable waters; saving or attempting to save life or property, wastage in weight or bulk, or any other loss or 
damage arising from inherent defect, quality or vice of the Cargo; any act or omission of the Charterer or owner, shipper or consignee ol the 
cargo, their Agents or representatives; insufficiency of Packing, insufficiency or inadequacy oí marks; explosion, bursting of boilers, breakage 
of shafts, or any latent defect in hull, equipment or machinery; unscaworthiness of the Vessel unless caused by want of due diligence on the 
part of the Owner to make the Vessel seaworthy or to have her properly manned, equipped and supplied; or from any other cause of whatso 
ever kind arising without the actual fault or privity of the Owner. And neither the Vessel, her Master or Owner, nor the Charterer, shail, 
unless otherwise in this Charter expressly provided, bc · z«poncble for any loss or damage or delay or failure in pertorming hereunder arising 
of resulting from:—ac God; act of war; perils of the seas; act of public enemies, pirates or assailing thieves; arrest or restraint of princes, 
rulers or people, or seizure under legal process provided bond is promptly furnished to release the Vessel or cargo; strike or lockout or stop 
Page or restraint of labor from whatever cause, either partial or general; or riot or civil commotion. Vessel shall have liberty to sail with or 
without pilots, to tow or to be towed, to go to the assistance of vessels in distress and to deviate for the purpose of saving life or property 
or of landing any ill or injured person on board. This clause is not to be construed as in any way affecting the provisions for cessation of 
hire as provided in this Charter. 


SALVAGE < 39. All salvage moneys earned by the Vessel «hall be divided equally between the Owner and the Charterer after deducting Master ГА 
Officers’ and Crew's share, legal expenses, hire of Vessel during time lose, value of fuel consumed, repairs of damage, if any, and any other 
extraordinary loss of expense sustained as 2 result of the service, which shall always be a first charge on such moneys 


WAR 40. No contraband of war shall be shipped, but Petroleum and/or its products shail not be deemed contraband of war for the purpose of 
CLAUSES this clause unless shipped or intended to be shipped to or intended for a country involved in war; nor shall the Vessel be required to enter 
. any port that is in a state of blockade, or where hostilities are in progress, or any war zoar, ог zone deemed a danger zone in consequence of 
the existence of war, or actual hostilities, without the consent of the Owner, and if such consent be given then the ^ фи will pay the cost 

of insuring the Vessel against all war rısks ın an amount equal to the value under her ordinary policy but not exceeding $ 


41. In the event of the existence of war, or actual hostilities and the continuance of this Charrer, the Charrerer shall assume the proved 
additional cost of wages and insurance properly ıncurred in connection with the Master, Officers and Crew zs a consequence of such war or 
actual hostilities. 


42. Should the Vessel be requisitioned by any Government or Governmental Authority during the period of this Charter, she shall be of 
hire hereunder during the period of such requisition, and any hire or other compensation paid in respect of such requisition shall be for the 
Owner's account. The time the Vessel is on any such requisition shall count as part ol the period provided in Clause 2 of this Charter. 


43. The Charterer shall have the option of laying up the Vessel for all or any portion (exceeding 30 days) of the charter period, in which 
case hire hercunder shall continue to be paid, but there shali he credited against such hire the whole amount which the Owner shail save (or 
reasonably should save) during such period of lay-up through reduction in expenses, less any extra expenses to which the Owner is put аз а 
result of such lay-up. 

Should the Charterer, having exercised the option granted hereunder, desire the Vessei again to be put into service, the Owner will, upon 
receipt of written notice from ihe Charterer to such effect, immediately take steps to restore the Vessel to service as promptly as possi bie 
The option granted to the Charterer hereunder may be exercised one or more rimes during the currency of this Charter or any extension 


thereof. . [reasonable] 


LT 


DAMAGES 44. Damages for breach of this Charter shall include all provable damages, and ены and attorney fees incurred in any action or рго- 
ceeding hercunder. 
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45, Nothing herein contained shall he construed as creating a demise of the Vessel to the Charterer 


44 All Hills of lading issued hereunder shall have efect subject to the provisions of the Carriage of Goods by Sea Act of the United 
States, approved April ТА, 17 №, which shall be deemed to be incorporated therein, and netning therein or herein contained shail be deemed 
a surrender by the Owner of any of its rights of immunities or an increase ol any of its responsibiluses or iabilities under said Act i! any 
term of any Hill of Lading issued hereunder be refugnant to said Act to any extent, such term shall be void to that extent but no turther 

47 И the Vessel comes into collision with another ship as a result of the negligence of the other «hip and any act, neglect or artault 
of the Master, mariner, pilot or the servants of the Owner in the navigation in the management of the Vessel, tne owners of tne cargo 
carried hereunder shall indemnify the Owner against all lose or паі to the other or non carrying ship or her owners in «o far as «,:5 i088 
or liability represents loss of, or damage to, or any claim whatsoever of the owners of sand cargo, рані or pavable hv t^e other or recovered 


by the other or non.carrsiny ship or her owners as part of their claim against the carrying ship or Owner The foregoing provisions shall 
also apply where the owners, operators or those in charge of any ships or objects other than, or in addition to, the coiliding ships or object 
are at fault in respect of a collision or contact 


48 1 per cent commission shall he due by the Vessel and her Owner on all hire as paid under this Charter to 


Dietze Inc. 


49. Any and all differences and disputes of whatsoever nature arising out of this Charter shall be put to arbitration in the City of 
eMe NEW YORK pursuant to the laws relating to arbitration there in force, be ^re a board of three persons, consisting of one arbi- 


trator to .- appointed by the Owner, опе Бу the Charterer, and one br the two so chosen The decision of апу two of the three on any 
point or po (з shall be fral. Either party hereto may cail for such arbitration by service upon any officer of the other, wherever he "лау be 
found, o written notice specifving the name and address of the arbitrator chosen by the frst mowing party and a brief description ot the 
dispute or differences which such party desires to put to arbitration И the other party shall not, by notice served upon an ocer of the 


firse moving party within twenty days of ¿he service of such first notice, appoint its arbitrator to arbitrate the dispute or differences гесе, 
then the first moving party shall have the right without further notice to appoint a second arbitrator, who shall be a disinterested person, 
with precisely the same force and effect as if «aid second arbitrator has been appointed by the other раму, In the event that the two arbi- 
trators fail to appoint a third arbitrator within twenty days of the appointment cf the second arbitrator, either arbitrator тау агг: toa 
Judge of any court of maritime Jurisdiction in the сих above mentioned for the appointment of a third arbitrator, and tne appoint ment of 
such arbitrator by such Judge on such application shail have precisely the same force and effect as if such arbitrator had been appointed by 
the two arbitrators Until such time as the arbitrators finally close the hearings either party shall have the right by written notice served on 
the arbitrators and on an officer of the other party to specify further disputes or differences under this Charter for hearing and determination 


5 


Awards made in еее to this clause may inciude costs, including a reasonabie aliowance for attorney's fees, and judgment may be 
tered upon apy award ie hereunder in any Court having jurisdiction + the premises 
auses thro: 
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h 63 as attached here y рат this ‚er 
IN WITNESS 0 throug IP TARTIES ACE ned hereto, form, Park end. E ARE Е. DATOS 


AND YEAR HEREIN FIRST ABOVE WRITTEN. 
WITNESS TO SIGNATURE OF и CHAS. KURZ & CO., INC. 


Chas. Kurz fer j жа A 


attic IN M 


,WITNESS TO SIGN АТО Р ОЕ 


озен Е. Grandey 


= PS. F TEE Clin Aem Z 


— й 
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UNION OIL COMPANY OF CALIFORNIA 


Panas 
iN 
У. $. a. 


DEL -MAR-TR-82 


The following Clauses Nos. 50 through 63 are to be considered 
fully incorporated in Charter Party dated August eT, 1968, between 
CHAS. KURZ & CO., INC., owner of the S.S. "BENNINGTON", &nd UNION OIL 
COMPANY OF CALIFORNIA, Charterer: 


DRYDOCKING 

It is agreed that vessel will be drydocked at а U.S. West Coast shipyard, 
at a date to be mutually agreed by Owner and Charterer within the period 
October 1, 1968 and November 15, 1968. The period of drydocking is 
estimated to be about 25/30 days. 


It is understood that vessel is presently only partially coiled and that 
any cargoes scheduled prior to drydocking must take into consideration 
vessel's limitations in respect to cargoes requiring heat. 


It is further understood that prior to drydocking vessel's deadweight 
for purposes of loading cargo and billing freight shall be 17,136. Also 
the vessel's mean summer draft will be 30" 11-1/%". 


It is further agreed that this charter shall be extended by the number 
of days required for this initial drydocking. 


DRYDOCKING ] 

Owner to have the privilege of drydocking vessel for examination, paint- 
, ing and repairs whenever same is considered necessary by the Omer 
during the currency of the Charter Party by giving notice 60 days prior 
thereto. It is understood that Owner's intention is to drydock once 
every 12/18 months under ordinary conditions. Vessel to be off hire 
during drydocking and repair period with time and expense for gasfree- 

' ing and diversion time, if any, and port expenses for Owner's &ccount. 


BREACH OF WARRANTIES 
Cost of extra insurance for trading Alaska and other breach of Institute 
Warranties is to be for Charterer's account. 


CLEANSEAS 

Owner agrees to participate in Charterer's programme covering oil 
pollution avoidance. Such programme prohibits discharge overboard of 
all oily water, oily ballast or oil in any form of a persistent nature, 
except under extreme circumstances whereby the safety of the vessel, 
cargo or life at sea would be imperiled. 


‘Upon notice being given to the Owner that Oil Pollution Avoidance con- 
trols are required, the Owner will instruct the Master to retain on board 
the vessel all oily residues from consolidated tank washings, dirty 
ballast, etc., in one compartment, after separation of all possible water 
has taken place. All water separated to be discharged overboard. 


23. 


5l, 


25. 


56. 


"Ev-ie-understeod-ená-egreed tnet-ali—crew-overtine; tneluding-overtime-for 


If the Chartcrer requires that demulsificrs shall be used for the separa- 
tion of oil/water, such demulsifiers shall be obtained by the Owner and 
paid for by Charterer. 


The oil residues will be pumped ashore at the loading or discharging 
terminal, either as segregated oil, dirty ballast or co-mingled with c 
as it is possible for Charterer to arrange. If it is necessary to retain 
the residue on board co-mingled with or segregated from the cargo to be 
loaded, Charterers shall pay Гог any deadfreight so incurred. 


Should it be determined that tne residue is to be co-mingled or segregated 
on board, the Master shall arrange that the quantity of tank washings oe 
measured in conjunction with cargo suppliers and a note of the quantity 
measured made in the vessel's ullage record. 


ICE. 

Tne vessel shall. not be ordered to or bound to enter any icebound port or 
place or any place where lignts, lignt ships, marks or buoys on Vessel's 
arrival are or are likely to be withdrawn by reason of ice or where there 
is risk that ordinarily the Vessel will not be able on account of ice to 
enter, reach or leave the placc. Tne Vessel shall not be obliged to force 
ice. If on account of ice the Master considers it Gangerous to enter or 
remain at any loading or discharging place for fear of the Vessel being 
frozen in and/or damaged he shall have the liberty to sail to another place 
or port which is free from ice and there await Charterer's further instruc- 
tions. The whole of the time occupied from time the Vessel is diverted оу 
reason of ice or other conditions until her arrival at an ice-free port as 
well as any detention by reason of ice or any of the above causes to count 
on hire but if Master has taken the decision to proceed and any ice damage 
shall consequently occur, Vessel to go off hire during the repair period. 
Notwithstanding tne foregoing, the Vessel is not to be diverted to another 
port, unless Charterer so directs, provided Cook Inlet Pilots аге agreeaole 
to taking Vessel into Nikiski or Drift River, it being understood that 
Master's judgment shall control аз to whether or not Vessel proceeds into 
said Nikiski or Drift River, and hire shell not be suspended because of such 
exercise of Master's judgment not to proceed into Nikiski or Drift River. 


WEATHER ROUTING. 
Cost of Weather Routing of Vessel trading to and from Alaska to be for 
Charterer's account at Charterer's option. 


OVERTIME. 


' "ank- cleaning-ordered-by-Gharterer-due-to-upgreding-oargoes;—is—tO0 be-fer 57 
Saarterer's—aeeounts — v. : 


DRY CARGO. à 4 res 
It is understooú that no packaged goods or non-liquid cargo of any descrip- 
tion is to be snipped under this Charter Party. 


PL 


v NY 


58. 


59. 


61. 


PRORATION-DEFENSE. 

Owner is signatory to the Voluntary Defense Tanker Plan dated January 18, 
1951, and performance of this Charter Party snall be subject to any obliga- 
tions of Owner thereunder, as well as to compliance with all orders and re- 
quirements of any Agency of the United States Government relating to defense 
or preparation for defense, and compliance by Owner with such obligations 
or orders and requirements shall not give rise to any claim for damages for 
failure to perform, ог for delay, ог any other result arising therefrom. 


REQUISITION. 

If Vessel last named to service under this Charter Party is requisitioned, 
or ordered into other service, by апу United States' Governzental Authority 
or through the work of any Committee formed under which Committee action is 
instigated by the Government or Governmental authorities, this Charter Party 
shall be suspended for the period of such requisition or other service and 
shall not be extended for any time the Vessel is out of Chavterer's service 
due to same; however, if Vessel is redelivered to the Owner from requisition 
or that other service prior to the reasonable date on which it is calculated 
that the Vessel would under normal circu istances load her .ast cargo under 
this Charter Party, subject to Owner having the option to drydock the Vessel 
and make necessary repairs including the removal of installations made for 
account of Governmental authorities, Vessel shall, as soon as possible, be 
returned to service under this Charter Party and continue in it to load as 
many cargoes as Vessel can report for at loading port up to and including 
that date. 


TRANSPORTATION TAX. 
U. 5. Federal Transportation Tax, if applicable, shall be for Charterer's 


account. 


SUBLETTING. 
Owner hereby gives advance approval to Charterer to sublet or assign this 
Charter provided that if the sublet or assignment is to aliens and if regu- 


_ lations of the United States Federal Maritime Administration, or Board, re- 


quire their approval, same shall be subject to that approval. 


SUBSTITUTION. à; 

Owner has option, prior to or during any period of this Charter Party, of 
substituting anotner vessel or vessels of similar size, class and position 
&nd if such substitution is made, to withdraw vessel or vessels from tne 
service under this Charter Party and to reinstate the originally named 
vessel if in similar position, and in as good condition with respect to 
cleanliness of tanks. In case of the loss of the vessel named to operate 
under this Charter Party, this Charter Party shall be considered cancelled 
as of the date of the loss of that vessel, unless substituted as herein 
provided, in which case this provision shall only apply to the last vessel 
named to operate under this Charter Party. 


Insofar as same is not covered by the Charter Party, the Clauses in sheet 
marked 62(b) hereto attached are to apply. 


TOTAL EMPLOYMENT COST. ' 
The rate of hire was calculated on the costs as of June 16, 1968, according 


r , T 
“№ 


to which the total emp_oyment costs to the Owner for wages, etc., of the 

Master, Officers and crew of the Vessel (including overtire, pension‘, 2 
vacations, service bonuses, social security ind unemployment insurance) ^ stu’ 
was $2,153.31 per day, as detailed in Exhibit 63-А hereto attached. Any $: 
іпсгес.г over this amount ver day shill be reimbursed to Owner by Charterer. 
If the costs should run lower than t-1s figure per day, Owner will credit 


Charterer with the savings made vhereoy. P" 
LA. f 
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en Wer Сие. Insofar as 
the following shall apply 


same is not covered by the Charter Party, 


CHAMBER OF SIUUTTING 1093 WAN 


3. The Vessel shall have 
металі as fo deporiore, arriva 
tion, tores, waters, delivery or wey other wi 
any direction or tex rsen latio? 7 to to 
ichs proceeding Ue eto or te porco! tosg - 
tramen} of the nation ante vg the Ves 
pent or locs) authority ine any de facto Government or I 
ег by any belligerent ec by au State € ослик body елласеЈ 
war, hostilities of warlike oper ms or by 3n) person or body actin 

tyorting te set as er with the authority of any such Government, awt 
My, Mate or organised body or by any emmmitiee or person bay under 
the terme of the war risks imeuramer on the Vessel the rizh give any 
such directions or recomendations, If by reason ef or in e „пее wit 
any such dicctien or recmimendation, anything is done or is not done such 
shall not be deemed а écviotion 


3. Uf gebrequent to the sicoature ef this Chsrterisrty any rt of 
mentioned in it he blockoced er if ovine to any actual or thcestene d 
hostilities, warlike operations, sets of рису or of Базу er | 
damage against this or any other vessel or ns cesigo by any 
er State v hatever, civil wor, civil cor on, re tion, or 
ef international law, entry to eny such port or ‘ooding of cargo 
considered by the Master or Owners in his or their discretion to 
gerous or prohibited, or it be considered by the Master or ( 
their discretion dangerous or imposerble for the Vesti to proce 
reach such losing port er to poss throozh waters which the Vessel 
endinarily traverse or the way to such t, the Owners or their scent 
require the Charterers to nominate another safe Inıdinz port, and un 
the Charterers soll within 43 hours after they or there agents have receive 
cotter of such tCGuireni nt mominste anc her sale lead rg port, the Uw 
may forthwith eancel the Charter-party end the Charterers sicil pay 
expenses lost by the Owners in purgoried 


liberty to comply vit! 


routes, ports of 


ners 


fulfilerent of the Charter. part» 
In the event of the Charterers nominating arcther safe loading роті, all 
extra expenses in reaching and losdint at such port and in reschin- the 
tipulated а че- port shall be paid by the Charterers and/or Cargo 
Bene end the Owners shali have a lien on the cargo for freight and ell 
such expenses. , 


3 И upon the arrival of the Vessel at a port of loading the Master or 
Owners consider in his or their discrecion at any time that owing tu any of 
the matters mentioned in lines 1, 2, 3, 4 amd * of Clause 2, it is dancecrous 
for the Vesicl to remain longer in the port or to 121 or complete loading or 
that the provision of cargo will be prevented or delaycd, then if по cargo 

as been lozded the Owners газу forthwith cancel the Chorter-party and the 

hartere shall pay the expenses lost by the Owners in purparted биі. 
ment of the Charter party ; oc if the Vessel is partly loaded, the Vessel shall 
be at liberty to sail with the cargo then on board, and freight shall be paid 

a such quantity, and the Master shall have liberty to carry other 6373 

г Owners’ benefit and eccordinzly to proceed to and load or discharge ЕТ 
any oller port or ports whatsoever, backwards ог forwards, althouch in a 
eontrary direction to or out of or beyond the ordinary ro ıte 3 


4 The Master shall not be required or bound to sign Pills of Ladinz for 
any blockaded port or for any port which the Master or Owners, in his or 
their discretion, consider dangerous or impossible to enter or reach 


S 1 any port of discharge named in the Charter-party or in the Pills of 
Lading or to which the Veseci may properly be ordered pursuant to the ternis 
ef the Bills of Ladinz be blockaded, or if owing to any of the matters men- 
tioned in lines 2, 3. 4 and $ of Clause 2 entry to any such port or discharge 

f cargo intended for any such port be considered by the Master or Owners 
fn bis or their discretion to Le dangerous or prohibited or it ba considered 

y the Master ec Owners in his or their discretion dangerous or парові e 
for the Versel to Proceed to or to reach such discharging port or to pasa 
through waters which the Vessel would ordinarily traverse on the way to 
such port, the cargo or such part of it as may be affected shall be discharged 
at any other safe port in pe vicinity of the said port of dischs 4 may 
be ordered by the Charterbrs (provided such other port is not blcezidea or 
that HEA thereto or discharge ol cargo thereat is not, in the Master's or 

ners’ discretion, danzerous or prohibited). If ro such ordere be received 
rom the Charterers within 43 hours after they or ie: agents have received 
rem the Owners a request for the nomination of a substitute dischargine 
port, 9 wners shall them be at liberty to dischzrse the елего at any ‘ale 
port which they or the Master may in their or his discretion decide on. 


at a diech» 
учете n 
ned in timos 
vn hence 
Chouteres's 
$, the Vers 
amd to care 
in their or 
charge t 
?. li by ` r in compliance 
under € t 1 el doc 
desiznsted oe b of 
the [Pulls c Ls А 
Master of Unners $ or cir disc 
arge the cigo the event of c 
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charge shal to be due f 
И be entitled 
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rsurmt 
reaching 
9 by the ( (rers anii 
$ Исп on the cargo for frciz! 


he Owners 5 
# In these С, ckade” shall be deemed 

which is sano 3 cuatle by a gercnt 

(aniagd bocy eryac il war, hostelitics or warlixe operations 
9. Clauses 1, $, 6, 7 and B hereof shall b+ incorporsted in ail Pills of Lad- 
ing signed pursuznt to the terms of this Cherter-party. 
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27) War Costs, 


December 2nd, 19)? 


(For consecutive veyage charter.) 


In case of war o: hostilities (ihreateneı or otherwise) Ге Chsiterer, in 
addition to paying the Owner the freight rate and otuer charges covered by 
this Cirarter Party, agrees to reimburse the Owner for 

(a) Premium for war risk insurance on the Vessel in the same valor as 
the total value of Owners marne coverages, but not in escess of her theo 
prevailing eorimercial value; 

(b) Premium for war rish Protection and Indemnity inser 

(e) Premis 

(d) Premium: for war risk insurance on freitht morev ur 
advises the Owner that Charterer has arranged such ins 

(e) Premium Се war risk insurance on crew's lives, cre cg electa, crew's 
waces and auy other insurances required through Covers” tnt action or by 

Unions in connection with crew; 

(0) Premium for any other war risk insurances or other insurances » hich 
are considered recessary by the Owner; 


($) Any war bonuses or increase in wages by reason of war, which the 

wner is required to pay; 

(h) АП other costs and losses incurred by reason theres!, inelalins (but 
Without limitation) delays in making the round хо; + betwee fort of 
loading and port of disch:rze including time in port, as weil as the Hıllsır 
voyage to the lording port or from the discharging port, in excess of nor 
peacetime operations 

(1) The war risk insurance provisions of this clause shall he ay 
only if H. С. Knight or otuer insurance broker s2p» nte? Ly О ner 
that such imsmrance has been placed or is ord ' on other Amer 
tankérs of sirsiiae size owned by Owner or аву associated companies, 
ating under single or consecutive Ү0узсе or time charters; 

G) Unless otherwise stipulated, the provisions of this War Costi Cleuse 
shall.apply only to such costs and losses as relerred to as are over aud 
above tidse in elect on the date of this Charter Party. 


| for war risk insurance on oll marine prem 


ve 


rterer 


«(For time charter, same os above, except change (d) and (А) 
: ` to read): 
(d) Premium for war risk insurance on unpaid hire money, unless the 
Charterer advises the Owner that Charterer has arrange! «ch insurance; 


(h) АЙ other costs aml losses incurred by reason therez': Ves:el to те. 
main on full hire when delayed in port gr on loaded or ballast voyaze ia 
excess of normal peacetime operations, 

2/10/43 
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March 11, 1969 
Contrect No. 1796 


SS "BENNINGTON" 
Addendum No. 1 
Time Charter Party dated August 27, 1968 
between 
Union Oil Company of California, Charterer 
and 
Chas. Kurz & Co., Inc., Owner 


7777711... 


IT IS HEREBY MUTU/' UNDERSTOOD AND AGREED AS FOLLOWS: 


Peiiod of Time Charter Party is extended for approximately six (6) 
months, with new expiration date being March 21, 1971. 


All other terms and conditions o? subject Time Charter Party to remain unaltered. 


(EXECUTED IN DUPLICATE) 
Witness the 
signature of; Karl В. К CHAS. KURZ & CO., INC, 
» 


P Lu ae РА A. 


Witness the 


signature of: UNION OIL COMPANY_OF CALIFORNIA 
p 


PIA 


